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PER CURIAM.

We recall the mandate that was issued pursuant to our en banc opinion to
review the order entered by the district court pursuant to our en banc remand.

Our en banc decision is reported as Moran v. Clarke, 296 F.3d 638 (8" Cir.
2002) (enbanc). Inthe course of our consideration of the case, wereviewed amotion
to recusethat thedistrict court had denied, seeid. at 648-49, and we remanded "to the
district court with the suggestion that it revisit and more thoroughly consider and
respond to [the] recusal request.” Id. at 649. We also expressed our "utmost faithin
thedistrict court's ability to rule impartially" on the recusal motion. 1d. Onremand,
the district court did as we requested, denied the recusal motion, but nevertheless
recused. See Moran v. Clarke, 213 F. Supp. 2d 1067 (E.D. Mo. 2002). We do not
question thedistrict court's decision to recuse on remand. Wefocusinstead solely on
certain remarks and assertions the district court made in the course of its opinion.

We noteinitially that the district court recognizesthat "[i]t is abundantly clear
that the undersigned should have fully addressed hisrelationship with Clarke on the
record in response to Moran's recusal request.” 1d. at 1072. The district court also
recognized that "[i]t is obvious that ‘all the relevant facts were not known in this
case." 1d.

There can be no doubt that it was the responsibility of the district court to set
out "al the relevant facts" when it denied the recusal motion in the first place. The
initial failure of the district court to fully address the extent of his relationship with
Clarkeand to makeknownontherecord all of therelevant factsthat would illuminate
the recusal issue left this court with arecord on appeal that sorely lacked the judge's
explanation and rationale for hisdenial of the recusal motion. It wasfor that reason
alone, and for none other, that we asked the district court to revisit and more
thoroughly respond to the recusal request.



Indeed, if the district court had initially made the same factual record
concerning the lack of abasisfor recusal that it now recitesinits order after remand,
we are certain that its denial of the recusal motion would have been summarily
affirmed and no remand ordered.

However, instead of recognizing that thiscourt wasgiving thedistrict court the
opportunity on remand to make the record it should have made, the district court
instead concluded, with absolutely no basisat al to do so, that the decision to remand
the recusal issue for further consideration was based on hisrace, the race and sex of
the judges of this court who joined the majority opinion, and the race of the plaintiff.
The district court gratuitously describes the judges in the majority as "a maority of
six white men" and the judges who dissented as "two white men, one white woman,
and an African-Americanman." Whilethe observationsareaccurate, they arewholly
irrelevant and, inour view, were cal culated to impugn theintegrity of thiscourt inthe
eyes of the public. The district court continued in the same vein later in itsopinion
when it wrote that it was | eft with the impression that "had | been white, or had [the]
plaintiff . .. been African-American . . . the mgority's opinion on the recusal issue
would have been significantly different.” 1d. at 1075. Wedisagree. Every judge on
this court has, like the district court itself, taken an oath to administer the law
impartially, and our duty to decide cases without regard to consideration of race,
color, or creed is fundamental and inviolable. Discharging our judicial dutiesin a
way that denies no human being the equal protection of the laws is an absolute
bedrock principle from which we cannot, we do not, we have not, and we will not
deviate in the slightest way.

The people of the United States must have confidence that their federal
judiciary operatesin an absolutely racially neutral way. After all, itisinthe federal
courtswhere victims of racial discrimination often seek and find relief. The district
court'sfactually unfounded innuendo that thiscourt decided therecusal motion onthe
basis of race undermines the public's confidence in its federal courts, and runs



directly contrary to the district court's own solemn obligation, pursuant to Canons 1
and 2 of the Code of Conduct for United States Judges, to not only uphold the
integrity of the judiciary, but also to act always in a manner that promotes public
confidence in the integrity and impartiality of the judiciary.

Webelievethat what was said by thiscourt in ReserveMining Co. v. Lord, 529
F.2d 181 (8" Cir. 1976) (per curiam), is equally applicable here. Aswe said on that
occasion:

It is one thing for a district judge to disagree on a legal basis with a
judgment of this court. It is quite another to openly challenge the
court'sruling and attempt to discredit theintegrity of thejudgment inthe
eyes of the public.

Id. at 188.

A proper respect for its obligations to the public and to the judiciary should
have counseled the district court to have put aside its baseless, personal, racialy
oriented speculations, and to have terminated its published recusal order at the end
of Part I, instead of engaging in a personal polemic.

The Chief Judge of the United States District Court for the Eastern District of
Missouri has made a request by letter for the assignment of a district judge from
outside the Eastern District to preside over this case on remand, the reason for the
request being that because one of the defendantsin the caseis now the United States
Marshal for the Eastern District of Missouri it would be inappropriate for any judge
of that district to preside over the case. Pursuant to this request made by the Chief
Judge of the United States District Court for the Eastern District of Missouri, the
Chief Judge of this court has selected and designated by a random drawing from all
of the active district judges in this circuit the Honorable Robert W. Pratt, United
States District Judge for the Southern District of lowa, to preside over thiscaseinthe



Eastern District of Missouri. This case is remanded to the United States District
Court for the Eastern District of Missouri for further proceedings before Judge Pratt
consistent with our original en banc decision, which remains unchanged.

Mandate shall issue forthwith.
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